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� SET-OFF

� If the Purchaser gives notice of a potential claim under this Agreement in 
accordance with paragraph 2.1 of Schedule 7 (a "Claim"), then, the following 
provisions of this Clause 7 shall apply.

� If a Claim has not been settled to the Vendors (an "Outstanding Claim"), then 
subject to the Purchaser delivering to the Vendors a copy of a satisfactory Counsel's 
opinion, the Purchaser shall be entitled to withhold from the amount so payable an 
amount up to the Estimated Liability  (the "Retained Amount").

� A Counsel's opinion shall be regarded as satisfactory for the purposes of Clause 7.4 
if:

� the opinion is provided by a Queen's Counsel of at least five years' standing;

� the opinion is in writing;

� the opinion states that in the opinion of Counsel, on the balance of probabilities, 
the Outstanding Claim will succeed; and

� the opinion contains Counsel's estimate of the maximum amount for which the 
Vendors are likely to be liable pursuant to the Outstanding Claim (the "Estimated 

Liability").
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ISSUES
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� How to assess damages of (serial) claims?

� Pressure to settle with customers of acquired company

� Root cause of failure not known

� No exact determination of cost of known failures

� No determination of damages for future claims

� Extreme time pressure



APPROACH
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� Immediate gathering of available evidence (e-mail search)

� Appointment of multi-discipline teams in relevant countries

� Legal

� Outside expert (engineering, accountants)

� Involvement of key people of target (R&D)

� Maintain high pressure on sellers

� Considerable leverage with retained purchase price

� Strict compliance with process according to SPA

� In total some 30-40 internal and external persons on the case in 5 countries

� Closely managed

� Numerous telephone conferences

� Many physical meetings



RESULT (1)
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Damages: valuation and evidence in post-M&A disputes / ASA Conference Berne, 16 September 20168



RESULT (3)
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