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Agreed minimum amounts, notice requirements and warranty periods —
how it may impact timing of an arbitration or lead to parallel proceedings
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A little case (1)

- P(urchaser) purchases from S(eller) the (T)arget company

- Arbitration Agreement: Swiss Rules

- Limitation Period: In general 12 months, title 5 years from closing
- Notice Period: 10 business days, otherwise claim is excluded

- Within 6 months after notice, arbitration needs to be initiated,
otherwise claim is excluded

- De minimis: SFR 25,000
- Basket: SFR 500,000 ("excess only" or "first dollar")
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A little case (2)

- Warranty claims

* 1 month after closing:
- Share capital not fully paid (SFR 350,000)
- Two liabilities not disclosed (SFR 15,000 each)
« 6 months after closing: P becomes aware about balance sheet
irregularities (amount unclear)

« 10 months after closing: Social security contributions not paid (SFR
1,500,000)
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What to do?

- Ultimate aim of P: Avoid expiry of time periods
- Usual aim of P: Avoid parallel proceedings

- With first notice: Need to actively look for claims, in particular, if initial
claim (too) small

- Timing: Initiate arbitration proceedings as late as possible?
- Introduce new claims into original arbitration proceedings?
- If parallel proceedings, appoint same arbitrator?
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